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Background 
By enabling children to consent to healthcare and treatment, access to healthcare is improved.  
This is especially important in a country such as South Africa where many children do not live 
with their biological parents due to urban migration and the effect of HIV/AIDS (Jamieson & 
Lake, 2013).  

In South African law,  valid consent must be given by a person capable to do so, must be 
informed, unambiguous, comprehensive and voluntary (National Health Act, 2003; Medical 
Protection Society (MPS), 2010).  Being capable implies that the legal age of consent is 
reached and that the person has sufficient maturity and mental capacity to understand the 
benefits, risks, social and other implications of the decision.  For most health related care and 
treatment in South Africa, the age limit is 12 years (with specific conditions).  Refer to Table1 
for a summary of South African consent requirements. 

Table 1: South African consent requirements 
HEALTH INTERVENTION AGE LIMIT AND CONDITIONS
MEDICAL TREATMENT 12 years of age

Sufficiently mature & mental capacity 
SURGICAL OPERATION 12 Years of age

With parental/guardian assistance 
Sufficiently mature & mental capacity

HIV TEST 12 Years of age  
• Pre-and post-test counselling
• Confidentiality of status

Younger than 12 years of age
• Sufficiently maturity and mental capacity
• Confidentiality of status
• Pre and post-test counselling

CONTRACEPTION 12  Years of age 
• Proper medical advice
• Medical examination
• Confidentiality (subject to reporting obligations in the

Act)
TERMINATION OF 
PREGNANCY 

No age limit 
• Minors advised to consult with parent or guardian,

family member or friend
• Reporting obligations in the Act apply

Sources:  Children’s Act (2005); Choice on Termination of Pregnancy Act (1996); Jamieson 
& Lake (2013); MPS (2010). 

Problem statement 
Health care providers (HCP’s) who seek consent for treatment from children must do maturity 
and mental capacity assessments. Currently there are no clear guidelines in the 
Children’s Act (2005) or its regulations to assist HCPs (MPS, 2010).  In addition, many 
HCPs have not been adequately trained to do these assessments and there is currently 
no single test available to assess children’s mental capacity (Larcher & Hutchinson, 2009).  
A guide that is context specific and relevant needs to be developed.

Purpose
To outlines a guide for HCP’s to assess mental capacity when obtaining consent from a child 
based on a literature review and preliminary findings from a Delphi study.  

Design and methods 
A literature review was conducted and the first round of a Delphi study completed.  
Electronic databases used included ProQuest, EBSCOhost, Science Direct, Medline, Sabinet 
and Google Scholar.  The search parameters were: full text articles, English language, 
published between January 2005 – June 2015.   The search terms   “Children” and “consent to 
treatment”.   In addition, government publications, policy and guideline documents nationally 
and internationally were consulted.  

The data from the first round of a Delphi study using open ended questions posed to experts 
in health care and law were analysed and merged with the literature.   

Findings 
The assessment guidelines outlined include the: 
1. Framework wherein mental capacity should be assessed.
2. Domains of mental capacity to be assessed.
3. Process and practical considerations when assessing a child’s mental capacity.

Framework wherein mental capacity 
should be assessed

Assessing mental capacity of a child requires consideration for: 
• Children’s rights to access health and be included in decision-making (United Nations 

Convention on the Rights of the Child (UNCRC), 1989).
• The legal framework wherein the consent process takes place.
• Requirements for valid consent.
• Factors influencing a child’s mental capacity (Miller, et al., 2004).

Refer to Figure 1 for a diagrammatical representation of the framework wherein children’s 
consent to treatment is obtained. 

Mental capacity 
Mental capacity is interchangeable with decisional capacity (MPS, 2010). Health related 
decisional capacity is the ability to make rational informed choices about accepting or 
refusing treatment (New Zealand Ministry of Health, 1998). 

Children have health related decisional capacity when they understand information relevant 
to their level of comprehension.  The understanding is appropriate to the specific nature 
and scope of the treatment decision (Hein et al. 2012).  They are able to understand the 
implications of the decision in relation to their specific situation, not only for the 
moment but also in the context of their future (Health Care Provider participant). 

The four domains to decisional capacity assessment, related to treatment is 
(Appelbaum, 2007; Geist & Opler, 2010): 
• Understanding  the fundamental meaning of the condition, diagnostic investigation and

treatment.
• Appreciation of the consequences relative to the child’s own situation.
• Reasoning by comparing alternatives in light of the consequences.
• Communicating a choice in a consistent manner.

Process and practical consideration
The process of assessing mental capacity should be done in a child-friendly and safe context 
by: 
• Breaking down larger decisions into smaller and linked choices;
• Using a private, non-threatening venue;
• Engaging in a warm, empathic and supportive manner using appropriate facilitative 

communication skills (Larcher & Hutchinson, 2009).

The consent process is both sharing information and discussing with the child to assess 
each of the dimensions of mental capacity (Hein et al, 2012).   

The process of obtaining consent  should include: 
1. Establishing and maintaining of a trusting and respecting relationship with the

child.
2. Sharing information about the:

• Nature of the condition;
• Nature and purpose of the treatment / investigation;
• Risks & benefits and alternative treatments;
• Consequences and  practical effects of the  proposed  investigation or treatment /  no 

treatment (Appelbaum, 2007; Geist & Opler, 2010).
Information should:
• Be broken into smaller pieces;
• Be clearly wording;
• Use  ‘simple’ developmentally appropriate language / interpreted;
• Be given verbally and nonverbally with tools such as pictures, leaflets, toys and videos;

• Be repeated and reinforce;
• Be given by a relevant specialist if required (Alderson, 2007; Hein et al., 2012, Miller, et 

al., 2004; MPS, 2010)

3. Discuss to assess decisional capacity
Open ended questions are preferable but should be asked according to the child’s level of 
development.  More detailed probes could assist especially younger children to 
articulate their capacity (Miller, et.al., 2004; MPS, 2010). 

Questions should be tailored to the specific developmental stage of the child and specific 
condition/investigation/treatment as summarised in Table 2.  The concepts in brackets should 
be replaced with the specific condition, investigation, procedure or treatment for which 
decisional capacity is assessed.  

Table 2: Assessment of decisional capacity 
ELEMENT POSSIBLE QUESTIONS 
UNDERSTANDING Please tell me in your own words what you understand to be the: 

• Current problem with your health?
• [Treatment/investigation/procedure/condition] for [problem]?
• Risks / benefits of the [treatment/investigation/procedure] and not

having [treatment/investigation/procedure?
• Other treatments?
How would you explain to a friend/your parent/your sibling the 
[condition/treatment/investigation/procedure]? 
What do you think might happen if you do not have the [treatment/
procedure/investigation]?

APPRECIATION What do you believe is wrong with your health at the moment? 
Why do you think the [treatment/investigation/procedure] is 
necessary? 
What do you think the [treatment/investigation/procedure] could do 
for you?  What makes you believe that? 
What should be done to prepare for the [treatment/investigation/
procedure] ? 
Do you believe you need [Treatment/investigation/procedure]? 
Why do you think your Dr/Nurse believes you should have the 
[treatment/investigation/procedure]?
What would your life be like if you receive / don’t receive the 
[treatment/investigation/procedure] in one year? 

REASONING Why have you chosen / not chosen  [treatment/investigation/
procedure]? 
What made you decide to accept / reject [treatment/investigation/
procedure]? 
What makes [chosen option] better / worse than 
[alternative options]? 

COMMUNICATING What have you decided to do? 
Can you tell me what your decision is? 
What is making it difficult to make a decision?  

Sources: Appelbaum (2007), Geist & Opler (2010); Moye, et al. (2004)   

Conclusions 
HCPs must be able to share information and ask appropriate questions to children to assess 
their decisional capacity.  During the assessment process, children’s, rights, consent laws 
and the circumstances that influence children’s mental capacity should be explored and 
considered. 

A capable decision is reasoned and not necessarily reasonable (Geist & Opler, 2010).  It 
is essential that the HCP focus on the reasoning of the child and not the final decision 
taken.  
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Figure 1: The framework wherein children’s consent to treatment is obtained
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